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"Interim payments — conditions to be satisfied

and matters to be taken into account
25.7

(1) The court may only make an order for an interim
payment where any of the following conditions are satisfied —

(a) the defendant against whom the order is sought has
admitted liability to pay damages or some other sum of
money to the claimant;

(b) the claimant has obtained judgment against that defendant
for damages to be assessed or for a sum of money (other than
costs) to be assessed;

(c) it is satisfied that, if the claim went to trial, the claimant
would obtain judgment for a substantial amount of money
(other than costs) against the defendant from whom he is
seeking an order for an interim payment whether or not that
defendant is the only defendant or one of a number of
defendants to the claim;

(4) The court must not order an interim payment of more
than a reasonable proportion of the likely amount of the final
judgment.

25.8

(1) Where a defendant has been ordered to make an interim
payment, or has in fact made an interim payment (whether
voluntarily or under an order), the court may make an order
to adjust the interim payment.

(2) The court may in particular —

(a) order all or part of the interim payment to be repaid;

(b) vary or discharge the order for the interim payment:
16 TIn 10
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(c) order a defendant to reimburse, either wholly or partly,
another defendant who has made an interim payment.

(5) Where —
(a) a defendant has made an interim payment; and

(b) the amount of the payment is more than his total liability
under the final judgment or order,

the cowrt may award him interest on the overpaid amount
from the date when he made the interim payment.”

http://www .justice.gov.uk/courts/procedure-rules/civil/rules/part2 S#$IDA 1 WGCC

HM Revenue and Customs v. GKN [2012] EWCA Civ 57 (31/01/12) $)ya

http://www.bailii.org/ew/cases/EWCA/Civ/2012/57 .rtf

-T2 Y IMOND NOYAN TIT NYNYA MONINI (D1NIIN) DY VIYHN-ND )T
TN 32 yoa s anoy Aikens L J 0ms »aud Tyo npooab vavwnn
£ T0ad

“Issue One: The conditions in CPR Pt 25.7(1)(c)

32. ... Paragraph (c), when read with the opening words of Pt
25.7(1) requires the court, before it can make an Interim Payment order,
to be satisfied that “...if the claim went to trial, the claimant would
obtain judgment for a substantial sum of money....against the
defendant firom whom he is seeking an order for an interim payment. ..

33. ... Whatever conditions have to be satisfied must be to the usual
standard of proof in civil proceedings umnless there is an express
indication in a statute or rule of court to the contrary.

36. ...of what does the claimant have to satisfy the court? To which
the answer is: that if the claim went to trial, the claimant would obtain
judgment for a substantial amount of money from this defendant. ...it
seems to me that the first thing the judge considering the Interim
Payment application under paragraph (c) has to do is to put himself in
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the hypothetical position of being the trial judge and then pose the
question: would I be satisfied (to the civil standard) on the material
before me that this claimant would obtain judgment for a substantial
amount of money from this defendant?

37.

38. ... the court must be satisfied that if the claim were to go to trial
then, on the material before the judge at the time of the application for
an Interim Payment, the claimant would actually succeed in his claim
and furthermore that, as a result, he would actually obtain a substantial
amount of money. The court has to be so satisfied on a balance of
probabilities. = The only difference between the exercise on the
application for an Interim Payment and the actual trial is that the judge
considering the application is looking at what would happen if there
were to be a trial on the material he has before him, whereas a trial
judge will have heard all the evidence that has been led at the trial, then
will have decided what facts have been proved and so whether the
claimant has, in fact, succeeded. In the latter case, as Lord Hoffmann
makes plain in Re B, if a judge has to decide whether a fact happened,
either it did or it did not: the law operates a “binary system” and there is
no room for a finding that it might have happened. In my view the same
is true in the case of an application under CPR Pt 25.7(1)(c). The court
must be satisfied (to the standard of a balance of probabilities) that the
claimant wouwld in fact succeed on his claim and that he wouwld in fact
obtain a substantial amount of money. It is not enough if the court were
to be satisfied (to the standard of a balance of probabilities) that it was
“likely™ that the claimant would obtain judgment or that it was “likely™
that he would obtain a substantial amount of money.

39. Next there is the question of what is meant by “a substantial
amount of money”. In my view that phrase means a substantial, as
opposed to a negligible, amount of money. However, that judgment has
to be made in the context of the total claim made. ...”

NN 290N TYDN WPIAN YW ,INWD P NN VAP DNIYIYD 0avnn-na
P09 VAYNN-TPL 3D PNIIN TINT INMN NNINN NTNIT ONNN2 ,NNY
SMYNRWN 9 D12 ,TONN SV 19101 1M

NI NN 290N APNN DD IN VIAPT NHIN VIVHN-TPA ) NI AN .22

132 21N DY NPOWA 25W ININD 1392 INDINY L NPRINM PIYD M0 DY 159D
%W IMND SNDN DTN IYIAPA DNPWN TNN P NN YA INTI 1PN
15w1) M2 OND LY NIN 03D PIT 3PN Yap) P DN PN NINYN
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